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Part | Relevant Procedural Issues

1. Determination of subject eligibility

1.1 Scope of prior rights holders

The trademark owner and other legitimate prior rights owners under the protection of law shall be

the “prior rights holders™ as provided in Articles 33 and 45.1 of the Trademark Law.

1.2 Scope of interested parties

The licensees of prior rights, the lawful successors of prior rights, or the controlling shareholders
of the prior rights holders shall be the “interested parties” as provided in Articles 33 and 45.1 of the

Trademark Law.

If a broker submits a special authorization document issued by a model, actor and so forth for

relevant personal rights, he/she shall be deemed to be an “interested party”.

A subject that is affected by the application of registration of a trademark in dispute but does not

have a direct interest in the prior rights shall not be considered an “interested party”.

1.3 Time of determination of interested parties

The determination of interested parties shall be generally based on the time of application for

trademark opposition or invalidation.

If interested parties changed after the court of first instance accepts an administrative case, the
litigation subject status of original interested parties shall not be affected in general, but the current

interested parties may be notified to participate in the administrative lawsuit based on their application.

If interested parties changed after the court of first instance delivered a judgment, the court of
second instance may notify them to participate in the administrative lawsuit in the capacity of third

parties based on current interested parties’ application.

1.4 Effect of transfer of a reference trademark on the litigation status of the parties

If a reference trademark has been approved for transfer in a first-instance administrative lawsuit, a
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transferee may be notified to participate in the lawsuit according to the transferee’s application, which
shall not affect the transferor to continue to participate in the lawsuit; in the event that the transferor
explicitly waives the continued participation in the lawsuit, the transferee may substitute the litigation
status of the transferor, and the litigation actions completed by the transferor are binding on the

transferee.

If a reference trademark has been approved for transfer in the second-instance administrative
lawsuit, a transferce may be notified to participate in the lawsuit according to the transferce’s

application, which shall not affect the transferor to continue to participate in the lawsuit.

1.5 Legal consequences of not notifying the transferee of the trademark in dispute to participate

in the review

If, in the trademark review process, a trademark in dispute has been transferred, the trademark
review and adjudication department of National Intellectual Property Administration,PRC (hereinafter
referred to as “TRAD”) does not notify the transferee to participate in the review process and directly
makes an administrative ruling against the transferee, and the transferee is able to prove that the reasons
and conclusions of the administrative ruling in question are illegal, then the transferee’s claim on
revocation of the disputed administrative ruling may be supported; however, if the transferee is unable
to prove that the reasons and conclusions of the disputed administrative ruling are illegal in the lawsuit,

then the transferee’s claim on revocation of the disputed administrative ruling may not be supported.

1.6 Effect of the trademark in dispute transfer on the litigation status of the parties

If, in the trademark review process, the trademark in dispute has been transferred and the
transferee participates in the forthcoming review process, the transferor shall generally no longer be an
administrative counterpart. In the event that the transferor files an administrative lawsuit, such lawsuit

may berejected.

The litigation actions completed by the transferor are binding on the transferee.

1.7 Scope of adding litigants

In an administrative case of review of rejected trademark application, generally, litigants shall be
limited to the counterparties of the administrative act in question and other persons that are interested in

the administrative act, it is inappropriate to proactively add the subjects that have not participated in the

55



trademark review process such as the owner of the reference trademark.

1.8 Opposition causes and determination of subject eligibility

In the event that the opponent also alleges that the trademark in dispute violates the provisions of
Articles 10, 11, 12, 13.2, 13.3, 15, 16.1, 30, 31 and 32, whether such opponent is eligible to file the
application according to Articles 13.2, 13.3, 15, 16.1, 30, 31 and 32 shall be examined. If the opponent
is not a “prior right holder” or an “interested party” under Article 33 of the Trademark Law, the

application causes other than those provided in Articles 10, 11 and 12 shall be examined.

1.9 Determination of subject eligibility of foreign parties

The determination of subject eligibility of foreign parties shall be governed by the provisions of

Article 14 of the Law on the Application of Laws of Foreign-related Civil Relations.

If a party claims that the subject eligibility of the counterparty no longer exists according to the
laws of another country or region, it shall provide evidence of the elimination of registration of such
subject eligibility as well as the legal provisions on the elimination of registration of such subject

eligibility in such country or region.

If the subject eligibility may be reinstated after being removed from the register based on the laws
of another country or region, the party may be given an opportunity to correct and explain the status of
the existence of the subject. In the event that the party is delinquent in proving, such party shall bear the

corresponding legal consequences.

2. Scope of review

2.1 Legal consequences of omitting review reasons

The scope of trademark review is generally limited to the reasons and the corresponding legal
provisions explicitly set out in the application and supplementary reasons by the applicant. If the facts
and reasons for the defense of the respondent are directly related to the aforesaid application items, they
can be reviewed conjunctly except for those exceeding the time limit specified by the Trademark Law.
If TRAD fails to review under the foregoing circumstances accordingly, which poses a real impact on

the party’s rights, the party’s claim that the above violates the legal procedures may be supported.
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In the trademark review process, if the facts and reasons for defense, subsequent
cross-examination opinions and so forth of the applicant or the respondent are obviously beyond the
scope of application, or the applicant simply lists the legal provisions in the application and
supplementary reasons without stating relevant facts and reasons throughout the text, the party’s claim

that TRAD omits reasons for the review shall not be supported.

2.2 Selecting application of Articles 13 and 30

If a party makes an application based on Article 13 or both of Articles 13 and 30 of the Trademark
Law, and TRAD fails to review according to Article 13 of the Trademark Law and does not support the
application of the party, then TRAD constitutes omission of reasons for review; if the circumstance
above poses a real impact on the party’s rights, the party’s claim that TRAD violates the legal

procedure may be supported.

2.3 Legal consequences of review beyond the scope

If a party has evidence to prove that the content of the disputed ruling is beyond the scope of
refusal of the application for trademark registration, the non-registration decision, the decision to
revoke or maintain the registered trademark, and the review application and defense of the party and

there is no legal basis, the party’s claim that the content exceeds the scope may be supported.

2.4 Supplementing review evidence

In the trademark review process, if a party states that it needs to supplement the evidence based
on Atrticle 59 of the Implementing Measures of the Trademark Law, and TRAD directly makes the
disputed ruling by the time limit prescribed by law, the party’s claim that the above violates the legal

procedure may be supported.

2.5 Scope of review of rejected trademark application

In an administrative case of review of rejected trademark application, if TRAD directly makes the
disputed ruling based on Article 10, 11, 12 or 16.1 of the Trademark Law beyond the decision of
rejection of trademark registration application without hearing the applicant’s opinions, the party’s

claim that the above violates the legal procedure may be supported.
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26 Scope of review for unapproved trademark registration

In an administrative case of review of unapproved trademark registration, if the content of the
disputed ruling exceeds the scope of goods or services that are not approved for registration, the party’s

claim that the above violates the legal procedure may be supported.

TRAD’s examination of unapproved registration review shall generally be determined by the
scope of review of non-registration decision, the claim of the applicant for review, and the reasons

claimed by the original opponent in the review and applied during the review process.

2.7 Scope of review of invalidation of trademark rights

In an administrative case of the request for invalidation of trademark rights, TRAD shall generally
examine the facts, reasons and requests in the application and defense of the parties. If TRAD reviews
beyond the foregoing scope, the party’s claim that the above violates the legal procedure may be

supported.

2.8 Determination of the review scope in trademark administrative litigation

In trademark administrative litigation, the scope of review shall generally be determined based on
the plaintiff’s claims and reasons. If the plaintiff fails to claim and yet the disputed ruling is obviously
inappropriate, a ruling shall be made on relevant issues after each party states opinions and shall not

exceed the review scope of the disputed ruling.

If a party has claimed a number of reasons in the trademark review process, and TRAD only
makes the disputed ruling based on part of the reasons and the conclusion is erroneous, the party’s
claim to revoke the disputed ruling may be supported and the reasons that are not examined by TRAD

shall not be supported directly.

2.9 Simultaneous application of “absolute reasons” and “relative reasons”

If TRAD makes a ruling to reject the disputed application for trademark registration based on
provisions of Articles 10, 11, 12, 30 and 31 of the Trademark Law, the disputed ruling shall not be
revoked simply because TRAD applies provisions of Articles 10, 11, 12, 30 and 31 of the Trademark

Law simultaneously in its review.
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3. Service

3.1 Determination of service address

If a party confirms the service address during the trademark review procedure and agrees to apply

the same in the trademark administrative proceeding, it may be served at that address.

3.2 Electronic service

In the case of delivery by fax or e-mail, fax numbers for sending and receiving faxes, e-mail
addresses for sending and receiving e-mails, time of sending, and the name of the litigation documents
for delivery shall be recorded, and the confirmation forms of fax delivery and the web page indicating

successful delivery of e-mails shall be printed for filing and future reference.

In the case of delivery by text, Wechat or otherwise, the number of the mobile phone of receiving
and sending, time of sending, and the name of the litigation documents for delivery shall be recorded,

the delivered content by text, Wechat or otherwise shall be photographed for filing and future reference.

3.3 Determination standards of service

The party’s receipt of the notice for acceptance, proof, defense and evidence exchange, evidence
and other materials relevant to the case in the trademark review case posted during the trademark

review procedure shall be deemed to be proper service.

3.4 Burden of proof for service

If a party claims that the service procedure is illegal on the grounds that it has not received the
relevant materials of the case in trademark administrative litigation, TRAD shall provide evidence
proving that the party receives relevant materials and the mailing list printed by the postal department

in batches may serve as prima facie evidence.

The materials of internal processes such as list of issues, as well as the documents evidencing
collection by a property company or a doorman on behalf without authorization of the party, do not

suffice to prove that the party has received the relevant materials.
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3.5 Improper service procedure

If TRAD fails to provide direct evidence proving that the party has received materials relevant to
the case and yet is able to provide prima facie evidence that the party has been notified to participate in
the review process, and the reasons and conclusions of the disputed ruling are not improper, the party’s
claim that the service procedure is illegal may not be supported if one of the following circumstances

occurs:

(1) the party fails to claim a substantive reason other than the claim that the service procedure is

illegal; or

(2) in addition to claiming that the service procedure is illegal, the party also claims a substantive

reason, but such reason is false or does not fall within the scope of review in this case.

4. Determination of “double jeopardy”

4.1 “Same facts”

Where a party submits an application based on the evidence that is newly discovered after the
original administrative act or that cannot be obtained due to objective reasons or cannot be provided
within the prescribed time limit during the original administrative procedure, the foregoing does not

constitute a reapplication based on the “same facts”.

The following circumstances constitute a reapplication based on the “same facts”:

(1) the party reapplies based on evidence such as library inquiries that are available in the original

administrative procedure but are not submitted without justifiable reasons;

(2) the party claims infringement upon the prior copyright and has submitted relevant works in the
original administrative procedure, and reapplies based on the copyright registration certificate newly

obtained.

4.2 “Same reasons”

The following circumstances do not constitute a reapplication based on the “same facts™:

(1) in the original administrative procedure, only part of the reasons claimed by the party are
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adjudicated, such party reapplies based on the other reasons that have not been adjudicated;

(2) the party reapplies based on the reference trademarks that are not covered in the original

administrative procedure;

(3) in the original administrative procedure, the party applies based on Article 13 of the Trademark
Law, and TRAD takes the liberty to switch to apply Article 30 of the Trademark Law and does not

support the same; and the party reapplies based on Article 13 of the Trademark Law;

(4) in the original trademark opposition review procedure, the party files an application based on
Article 10.1.7 of the Trademark Law effective in 2001, and TRAD takes the liberty to switch to apply
Article 10.1.8 of the Trademark Law effective in 2001 and supports the same. Such application is not
supported after the administrative litigation proceeding and the trademark in dispute has been approved
for registration. The party files a request for declaration of invalidation in accordance with Article

10.1.8 of the Trademark Law effective in 2013.

4.3 Filing a review application based on the “same facts and reasons” again

The party files a review application based on the “same facts and reasons” again and TRAD does
not accept or reject the same based on the provision of Article 57 of the Implementing Measures of the

Trademark Law. The party’s claim on violation of legal procedure shall not be supported.

5. Dealing with renew administrative acts

5.1 Submission of evidence

In the case of an administrative case that hears the disputed review ruling, if a party claims that
TRAD violates the legal procedure in rejecting the supplementary evidence provided by such party,
such claim shall generally not be accepted, except that the content involved in the evidence is not
determined by effective ruling and is sufficient to affect the review outcome and yet is not accepted by

TRAD.

5.2 Review procedure for reviewing a ruling

If TRAD redelivers a disputed ruling based on the effective judgement, at least one member of the

panel shall be replaced. If a party claims that TRAD violates the legal procedure for non replacement,
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such claim may be supported.

If an effective judgement has been delivered to conclude the substantive determination, and TRAD
has not notified the parties for defense, exchange of evidence, cross-examination and so forth and
directly makes the disputed ruling, the party’s claim that the above violates the legal procedure shall not

be supported.

5.3 Dealing with filing a lawsuit

If TRAD makes a new ruling according to an effective judgement and the party files an
administrative lawsuit accordingly, such case shall not accepted; if such case has been accepted, it shall
be dismissed. However, the above shall not apply where the facts based on which TRAD makes the

ruling no longer exist.

6. Other procedural matters

6.1 Determination basis for trademark registration items

If the registration items on the Trademark Registration Certificate are inconsistent with those
set out in the Trademark Register, the Trademark Register shall be the determination basis unless there

is evidence to prove that the Trademark Register is incorrect.

6.2 Calculation of the date of suing

If the plaintiff refuses to accept an administrative act and brings a lawsuit, the statute of

limitation runs from the second day from its receipt of the disputed ruling.

6.3 TRAD’s burden of proof

In trademark administrative litigation, if TRAD fails to provide evidence within the time limit
without justifiable reasons, it may be deemed to constitute the circumstance provided in Article 34 of
the Administrative Procedure Law. However, the above shall not apply where the disputed ruling

involves a third party’s legitimate rights and the third party provides evidence.
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6.4 Dealing with disputed overdue ruling

In trademark administrative litigation, if TRAD fails to make the disputed ruling within the
statutory time limits provided in Articles 34, 35, 44, 45 and 49 which has not actual influence on the

parties’ rights, the party’s claim that the above violates the legal procedure shall not be supported.

6.5 Submission and adoption of evidence in administrative cases of review of revoked

trademark rights

In an administrative case of review of the revoked trademark rights, if a party explicitly indicates
that it claims the actual use of the trademark in dispute based on the original of evidence submitted
before the decision of revocation is made, and TRAD revokes the registration of the trademark in
dispute only in the absence of evidence submitted by the party, the party’s request to revoke the

disputed decision may be supported.

6.6 Legal consequences of failure to prepay the case acceptance fee as required

In trademark administrative litigation, if the plaintiff or the appellant fails to prepay the case
acceptance fee within the time limit provided in Article 22 of Measures on Payment of Litigation Fees
and does not file an application to delay, reduce, or exempt, or files an application which is not
approved, such case may be treated as voluntary withdrawal of complaint based on the provision of
Article 61 of Interpretation of the Supreme People’s Court on the Application of the Administrative

Procedure Law of the People’s Republic of China.

6.7 Responsibility of litigation costs

In trademark administrative litigation, if the disputed ruling is revoked due to adoption of the
evidence supplemented by a party during litigation, the litigation fee shall be borne by the party that

submits the supplementary evidence.

6.8 Failure to publish the members of the panel

If TRAD does not publish the members of the panel such that the party is unable to exercise the
right to apply for evasion, the party’s claim that the above violates the legal procedure without

substantive reasons for evasion may not be supported.
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6.9 Agency of both parties

If the same agency or agent acts for both parties in different stages of the trademark administrative
procedure respectively in the same case, the disputed administrative act may be determined to violate

the legal procedure unless the parties explicitly consent.

6.10 Application of termination of litigation

In an administrative case of request for invalidation of trademark rights, if the registration of the
trademark in dispute has been revoked, it does not constitute termination of litigation provided in
Article 88 of Interpretation of the Supreme People’s Court on the Application of the Administrative

Procedure Law of the People’s Republic of China.

6.11 Dealing with a party’s rejection to submit the “translated text”

In trademark administrative litigation, if the third party is a foreigner, the plaintiff fails to submit
the translated text issued by an institution with translation qualifications and to commission the
translation and pay the corresponding fees, and the plaintiff does still not submit the foregoing within a
reasonable period of time after explanation, resulting in the failure of service to such foreign party, the

complaint may be dismissed.

The translated text specified in the preceding paragraph includes the complaint and the court

summons.

Part Il Relevant Substantial Issues

7. Basic Principles

7.1 Application of Article 4 of the Trademark Law

If any trademark applicant obviously lacks the true intention of use and is under any of the
following circumstances, this applicant may be determined to violate the provisions of Article 4 of

the Trademark Law:

(1) applying for registration of the trademark identical with or similar to that of various subject

with certain popularity or higher distinctiveness, which is regarded as a serious circumstance;
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(2) applying for registration of the trademark identical with or similar to that of the same subject

with certain popularity or higher distinctiveness, which is regarded as a serious circumstance;

(3) applying for registration of the trademark identical with or similar to any other commercial

signs other than trademarks of others, which is regarded as a serious circumstance;

(4) applying for registration of the trademark identical with or similar to any name of place,

scenic spot, building and others with certain popularity, which is regarded as a serious circumstance;

(5) applying for registration of a large number of trademarks without good reasons.

If the trademark applicant above claims that he has the true intention of use, but fails to present

the relevant evidence, this claim shall not be supported.

7.2 Application of principle of honesty and trustworthiness

In an administrative case of trademark rights, any application for registration of the trademark in

dispute shall not violate the provisions of Article 7.1 of the Trademark Law.

7.3 Components of marks of the trademarks

The components of the trademark in dispute shall be based on the contents as expressly set out
in the trademark registration announcement, the document on application for registration of the

trademark, the trademark register or others.

7.4 Acceptance of the transferred trademark not affecting determination of relevant clauses

If an application for registration of the trademark in dispute violates the relevant provisions of
the Trademark Law, and the applicant or registrant of the trademark in dispute claims that the
trademark in dispute should be registered or remained valid only on the ground that the applicant or

registrant has no fault when the trademark transfered, then this claim shall not be supported.

7.5 Processing of any registrant being revoked or canceled

In an administrative case of review of revoked trademark rights and request for invalidation of
trademark rights, if the business license of a registrant of the trademark in dispute is revoked or this

registrant has been canceled, it is not appropriate to revoke the registration of, or declare the
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invalidation of trademark in dispute only based on the reason above.

8. Application of Article 10 of the Trademark Law

8.1 General standards of Article 10.1 of the Trademark Law

If the mark of the trademark in dispute has several meanings or methods of use, and one
meaning or method of use makes the public easily believe that this mark falls under the
circumstances provided in Article 10.1 of the Trademark Law, this trademark in dispute may be
determined to violate the provisions of Article 10.1, without considering the use conditions of the

trademark in dispute in general.

8.2 Marks containing “the People’s Republic of China”

The mark of the trademark in dispute contains, but as a whole is not identical with or similar to,
the words of the People’s Republic of China and so on, if registration of this mark as a trademark
would damage the dignity of China, then this mark may be determined to fall under the

circumstances provided in Article 10.1.8.

8.3 Marks containing a foreign country name

The name of a foreign country includes the full or abbreviated name in Chinese and foreign
language of this country, and the official documents and others may be used as the basis for

determining the foreign country name.

The mark of the trademark in dispute contains, but as a whole is non-identical with or dissimilar
to a foreign country name, if registration of this mark as a trademark would harm the dignity of this

country, then it may be determined to fall under the circumstances provided in Article 10.1.8.

The following circumstances may be presumed to be “with the consent of such country's

government”, except for evidence to the contrary:

(1) where the party concerned has submitted the documents that this country's government

consents to application for registration of the trademark in dispute;

(2) where the party concerned has submitted the documents that the same applicant has been

approved in this country to register the trademark in dispute on the identical goods or services.
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8.4 Determination of “fraudulence”

If the public does not misidentify the quality and other characteristics or origins of the goods or
services designated by the trademark in dispute on the basis of their daily life experience and others,
this trademark does not fall under the circumstances provided in Article 10.1.7 of the Trademark

Law.

8.5 Registration of trademarks using the corporate names

If a trademark in dispute contains the full or abbreviated name of a company, and there is any
substantial difference between the applicant’s entity and the full or abbreviated name, where it is
easy for the public to misidentify the sources of goods or services, this trademark may be determined

to fall under the circumstances provided in Article 10.1.7 of the Trademark Law.

If the mark of the trademark in dispute is composed only of the full or abbreviated corporate
name of the applicant, or its distinctive identification part is only the full or abbreviated corporate
name, where this trademark does not fall under the circumstance provided in the preceding paragraph,
it may be determined to fall under the circumstances provided in Article 11.1.3, except for

trademarks with distinctive characteristics and in line with the commercial practice.

The prerequisite of determination of the full or abbreviated corporate name above is that it is

easy for the public to deem the name as the sign indicating the entity identification of a company.

8.6 Judgment factors of “any other adverse effect”

If the mark of the trademark in dispute or its components could be confirmed to have any
negative or adverse effect on the public interests and order of China according to the daily life
experience of the public, or the official documents such as dictionaries and reference books, or the
common knowledge of the people in the field of religion and others, it may be determined to have

“any other adverse effect” provided in Article 10.1.8 of the Trademark Law.

The subjective intention, methods of use, results of damage and others of the party concerned

may be taken as the reference factors for determining whether there is “any other adverse effect”.
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8.7 Time of judgment of “any other adverse effect”

When examining and judging whether the mark of the trademark in dispute or any of its
components has “any other adverse effect”, the examination and judgment shall be subject to the
state of facts at the time of application for registration of the trademark in dispute in general. If the
state of facts at the time of approval of registration changes, the examination and judgment are

subject to the state of facts at the time of registration approval.

8.8 Protection of the deceased personalities

If the mark of the trademark in dispute or any of its components is identical with or similar to
the name, portrait or others of a deceased personality in a specific industry or region, as a result of
which the public misidentifies the quality, reputation, craftsmanship and other characteristics of the
goods or services designated by the trademark in dispute, then this trademark may be determined to

fall under the circumstances provided in Article 10.1.7 of the Trademark Law.

If the mark of the trademark in dispute or any of its components is identical with or similar to
the name, portrait and others of a deceased personality in the fields such as politics, economy, culture,
religion and nation, then this trademark shall be determined to have “any other adverse effect”

provided in Article 10.1.8 of the Trademark Law.

8.9 Determination of the “standard use of words”

If the mark of the trademark in dispute or any of its components fails to use Chinese characters
or idioms in a standardized manner, which would have any negative or adverse effect on China's

cultural education, then this trademark may be determined to have “any other adverse effect”.

8.10 Other meanings of trademarks using geographical names

If the mark of the trademark in dispute or any of its components contains the geographical
names of administrative regions of county level or above or overseas geographical names well
known by the public, but has other meanings as a whole, then this trademark may be determined to

fall outside the circumstances provided in Article 10.2 of the Trademark Law.

The trademarks in dispute under the following circumstances may be determined to have other

meanings:
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(1) if the trademark in dispute is composed only of a geographical name with other meanings;

(2) if the trademark in dispute contains a geographical name, but can be distinguished from the

geographical name as a whole; or

(3) if the trademark in dispute contains a geographical name, and cannot be distinguished from
the geographical name as a whole, but it is enough for the public to distinguish it from the

geographical name through use.

8.11 Judgment of extension registration of the approved trademarks using “geographical

names”

Any trademark using any geographical name that was registered prior to the prohibition by the
Trademark Law on the registration or use of any geographical name as trademark shall remain in
effect within its original scope of registration.. If the party concerned claims the application for other
trademarks based on such trademark with the geographical names, this claim shall not be supported

in general.

9. Application of Article 11 of the Trademark Law

9.1 Subjects

When judging whether a trademark in dispute has distinctive characteristics, the subjects shall
be the customers in connection with the goods or services designated by this trademark and other
business dealers closely related to the marketing of the goods or services above and other relevant

public.

9.2 Application of clauses

If a disputed ruling just summarily states that the trademark in dispute falls under the
circumstances provided in Article 11.1 of the Trademark Law instead of the specific circumstances
provided in first, second or third paragraph of Article 11.1 of the Trademark Law, and the party

concerned claims that the applicable law is wrong, this claim may be supported.

9.3 Concurrent application of specific clauses

The first, second or third paragraph of Articles 11.1 respectively provides the circumstances that
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the mark of the trademark in dispute has no distinctive characteristics, in determining whether the
identical trademark has distinctive characteristics on the identical goods, it is generally not

appropriate for concurrent application of specific clauses.

9.4 Determination scope of distinctive characteristics

If the mark of the trademark in dispute cannot be recognized by the relevant public as the

trademark, its designated use will have no distinctive characteristics on any goods.

If a trademark in dispute only describes the quality, quantity and other characteristics of the

goods designed by this trademark, then it will have no distinctive characteristics on such goods.

9.5 Determination of distinctiveness of new type trademarks

When determining whether the mark for color combination or sound, or the three-dimensional
mark embodied in the form of the goods’ own shape, packaging and decoration has distinctive
characteristics or not, there is no need to judge whether such mark is independently created or used

at the earliest by the party concerned.

9.6 Determination of other circumstances of lacking distinctive characteristics

If a trademark in dispute is composed only of advertising slogans, it generally falls under the

circumstances provided in Article 11.1.3 of the Trademark Law.

9.7 Determination of “the second meaning”

If a party concerned claims that the mark of the trademark in dispute obtains distinctive

characteristics through use, this trademark may be determined by considering the following factors:

(1) the use of the mark of the trademark in dispute is sufficient to enable it to play a role in

identifying the source of the relevant goods;

(2) the time, territory, scope, scale, popularity and others of the use of the mark of the trademark

in dispute; and

(3) the conditions on the use of the mark of the trademark in dispute by other business dealers.
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If the mark of the trademark in dispute is determined to obtain distinctive characteristics
through use, this trademark shall only apply to the goods using such mark other than the similar

goods.

9.8 Judgment of distinctive characteristics of three-dimensional marks

If a trademark in dispute contains a tree-dimensional mark, it shall be judged as a whole
whether the trademarkhas distinctive characteristics or not. In general, this trademark may not be
determined to have distinctive characteristics only because it contains any words, pictures and other

factors.

10. Application of Article 12 of the Trademark Law

10.1 Functions of three-dimensional marks

If the three-dimensional mark which the party concerned applies for registering as the
trademark is composed only of a shape arising from the characteristics of the goods or a shape of the
goods required to obtain technical results or a shape which gives the goods substantial value, then
this mark may be determined to fall under the circumstances provided in Article 12 of the Trademark

Law, without considering the use of such three-dimensional mark.

10.2  Ashape arising from the characteristics of the goods

The shape which must be adopted or generally adopted in order to obtain the inherent purposes,
functions, uses, effects and others of the goods shall be the shape arising from the characteristics of

the goods.

10.3 Asshape required to obtain technical results of the goods

The shape necessary to achieve the specific technical parameters, indicators and others shall be

the shape of goods required to obtain technical results.

10.4 A shape which gives the goods substantial value

The appearance, shape and others of the goods which affect the consumers’ willingness to

purchase shall be the shape which gives the goods substantial value.
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11. Application of Article 13 of the Trademark Law

11.1 Proof of the well-known trademarks

If a party concerned claims that a prior trademark constitutes the well-known trademark, it shall
generally submits the evidence that this trademark has been in the well-known state prior to the date

of application for the trademark in dispute.

If the evidence, formed after the date when a party concerned files an application for the
trademark in dispute, is sufficient to prove that the prior trademark has been in the well-known state

prior to the date of application for the trademark in dispute, this evidence may be accepted.

11.2 Protection of the well-known trademarks

The application of the provisions of Article 13.3 of the Trademark Law shall take into account

the following prerequisites:

(1) a reference trademark has been in the well-known state prior to the date of application for

the trademark in dispute;

(2) a trademark in dispute constitutes a replication, imitation or translation of a well-known

trademark; and

(3) the registration of a trademark in dispute easily misleads the public, as a result of which the

interests of the owner of the well-known trademark are damaged.

If any of prerequisites as set out in the preceding paragraph is not met, it is not necessary to

identify other prerequisites.

11.3 Protection scope of the well-known trademarks

The determination of the protection scope of a well-known trademark may comprehensively
take into account this trademark's distinctiveness, popularity, the similar degree of marks of the
trademarks, the details of goods designed, the degree of overlap and attention of the relevant public,

the subjective state of the applicants of the trademark in dispute and other factors.
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11.4  Applicable circumstances of Article 13.3 of the Trademark Law

The following circumstances shall belong to those provided in Article 13.3 of the Trademark

Law:

(1) an application for registration of a trademark in dispute on non-identical or dissimilar goods
is a replication, imitation or translation of a reference trademark, which is sufficient for the relevant
public to misidentify the source of the goods using the reference trademark and the trademark in
dispute or believe that there are specific relations such as the licensed use and affiliates between the

business dealers using the reference trademark and the trademark in dispute; and

(2) an application for registration of a trademark in dispute on non-identical or dissimilar goods
is a replication, imitation or translation of a reference trademark, which is sufficient for the relevant
public to believe that there is a considerable degree of relations between the trademark in dispute and
the reference trademark to weaken the distinctiveness of, derogate or improperly use the market

reputation of the reference trademark.

11.5 Well-known state

A prior trademark may not be determined to have been in the well-known state under any of the

following circumstances:

(1) a party concerned has a long history of operations and high popularity, but fails to prove that

the prior trademark has been well known by the relevant public in China; or

(2) the prior trademark has high popularity in other countries or territories, but fails to be well
known by the relevant public in China pursuant to the actual use prior to the date of the application

for the trademark in dispute.

11.6 Determination of replications, imitations or translations

If the mark of the trademark in dispute is identical with or has no visual difference basically
with that of another person's well-known trademark, this trademark in dispute shall constitute a

replication.

If the mark of the trademark in dispute uses any distinctive part or characteristics of another
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person's well-known trademark, this trademark in dispute shall constitute an imitation.

If another person's well-known trademark is expressed in the mark of the trademark in dispute
in a different language which has established a corresponding relation with another person’s
well-known trademark and is widely known or usually used by the relevant public, this trademark in

dispute shall constitute a translation.

11.7 Rule Conversion of the well-known trademarks

Subject to the following conditions, if TRAD makes a disputed ruling by applying Article 30 or
31 of the Trademark Law and supports the application made by the party concerned, where the party
concerned claims that TRAD wrongly applies legal provisions, then this claim shall not be

supported:

(1) the application for registration of a trademark in dispute made by the party concerned on the
identical or similar goods pursuant to the provisions of Article 13.3 of the Trademark Law is not

approved or is declared invalid;

(2) the party concerned does not expressly claim that the application for registration of a

trademark in dispute violates the provisions of Article 30 or 31 of the Trademark Law;

(3) the substantial reason why the application for registration of a trademark in dispute by the
party concerned is not approved or is declared invalid is that the relevant public might well confuse

the sources of goods designed by the trademark in dispute and the reference trademark;

(4) the party concerned claims that the application for invalidation of the trademark in dispute

does not exceed the five-year period provided in Article 45.1 of the Trademark Law.

11.8 Protection of the registered well-known trademarks on the identical category of goods

If a trademark in dispute exceeds more than five years since its registration, and the owner of a
well-known trademark claims that the trademark in dispute on the identical or similar goods should
be declared invalid pursuant to the provisions of Article 13.3 of the Trademark Law, then this claim

may be supported.
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12. Application of Article 15 of the Trademark Law

12.1 Determination of “without authorization”

If a principal or an entrusting party does not explicitly express its intention to agree its agent or
representative to apply for registration of the trademark in dispute, this circumstance shall be

“without authorization” provided in Article 15.1 of the Trademark Law.

If a principal or an entrusting party is aware of the application for registration of the trademark
in dispute, meanwhile does not raise any objection, then the principal or the entrusting party may not

be generally presumed to agree its agent or representative to apply for the trademark in dispute.

12.2 “Trademarks of the principal or the entrusting party”

The trademark already registered or applied for by the principal or the entrusting party prior to
the date of application for the trademark in dispute is not “a trademark of the principal or the

entrusting party” provided in Article 15.1.

Whether the principal or the entrusting party actually uses this trademark is not a prerequisite of

determination by Article 15.1 of the Trademark Law.

12.3 Applicable prerequisites

If the trademark which is applied for registration by the agent or the representative without
authorization and its designated goods are identical with or similar to the trademark of its principal
or entrusting party and the designated goods, then this is one of circumstances provided in Article

15.1 of the Trademark Law.

12.4 Applicable subjects

If an applicant of the trademark in dispute has family ties with “the agent or the representative”
provided in Article 15.1 and “the applicant” provided in Article 15.2, or is the legal representative of
the company to which “the agent or the representative” or “applicant”belongs, this applicant

constitute an applicable subject provided in Article 15 of the Trademark Law.
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12.5 Judgment of “earlier used”

If a trademark is used only in other countries or regions, this use does not fall under the “earlier

used” circumstances provided in Article 15.2 of the Trademark Law.

The scale, time and the popularity of use of the trademark and other factors do not affect the

judgment of the “earlier used”.

12.6 Judgment of the evidence of “earlier used”

If a party concerned claims to protect the “earlier used” trademark, it shall submit the evidence
of this trademark use in China prior to the date of application for the trademark in dispute, and the
evidence of this trademark use in other countries or regions or of such trademark to be used in China

may be in addition to the proof of “earlier used”.

12.7 Determination of “other relations”

If an applicant of the trademark in dispute has with a prior user any relation (other than the
agency or representative relation) that the applicant is able to be aware of existence of another
person’s trademark and should actively avoid same, this relation falls under the circumstances of

“other relations” provided in Article 15.2.

12.8. Exceptions to Article 15 of the Trademark Law

If an applicant of the trademark in dispute can prove by evidence that it firstly uses the
trademark in dispute before the formation of the agency or representative relation, it may be

determined to fall outside the circumstances provided in Article 15.1 of the Trademark Law.

If an applicant of the trademark in dispute can prove by the evidence that it uses the trademark
in dispute earlier than “another person” provided in Article 15.2, it may be determined to fall outside

the circumstances provided in Article 15.2.

13. Application of Article 16 of the Trademark Law

13.1 Determination of “misleading the public”

If the application for a trademark in dispute is easy for the relevant public to misidentify the true
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origin of goods using this trademark, this trademark falls under the circumstances provided in Article

16.1 of the Trademark Law.

13.2 “Trademarks containing geographical indications of the goods”

If a trademark in dispute contains the whole of geographical indication or the main
identification part of a geographical indication, as of result of which the relevant public easily
misidentifies the true origin of the goods using this trademark, it shall constitute one of “trademarks

containing geographical indications of the goods”.

13.3 Application subjects

If any group or association established to protect geographical indications or aiming at
protecting geographical indications believes that a trademark in dispute violates the provisions of

Article 16.1 of the Trademark Law, it can file an application.

Any producer or business dealer of the goods using such geographical indications may file an

application as an interested party.

13.4 Prior protection principles of the country of origin

If a foreign person claims that an application for registration of the trademark in dispute violates
the provisions of Article 16.1 of the Trademark Law and thus this trademark should not be registered
or be invalid, then it shall provide the certificate proving that the relevant geographical indication in

its name is protected by the laws of its country of origin.

13.5 Confusion

If an application for registration of the original trademark is followed by the collective
trademark or the certification trademark containing a geographical indication, then the factors such
as the objective existence of this geographical indication or its popularity, distinctiveness and the
perception of the relevant public may be comprehensively considered to judge whether the relevant
public might well confuse the sources of the goods or services; if an application for registration of
the collective trademark or the certification trademark containing a geographical indication is
followed by the original trademark, we can, from the perspective of improperly adhering to the

popularity of this geographical indication, judge whether the relevant public might well confuse the
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sources of the goods or services.

13.6 Application of the well-known trademark protection

If a collective trademark or certification trademark containing a geographical indication has
been in the well-known state, Article 13.3 of the Trademark Law may apply for purpose of protecting

this trademark.

If an application for registration of the collective trademark or the certification trademark
containing the geographical indication filed by a party concerned pursuant to Article 13.3 of the
Trademark Law is not approved or is declared invalid, then the factors such as the objective
existence of this geographical indication or its popularity, distinctiveness and the perception of the
relevant public may be comprehensively considered to determine whether the registration of the
collective trademark or the certification trademark containing the geographical indication misleads

the public and would harm the interests of the registrant of the ordinary trademark.

13.7 Geographical indication registered as ordinary trademarks

If the applicant or registrant of a trademark in dispute applies for registration of the whole of a
geographical indication or its main identification part as a trademark other than the collective
trademark or the certification trademark, Article 16.1, 10.2 or 11.1 of the Trademark Law may apply

when hearing this case.

13.8  Erroneous determination of geographical scope

If the geographical scope indicated by the applicant of a collective trademark or certification
trademark containing the geographical indication in the application document is inconsistent with the
actual place of origin, Article 16.1 and other clauses of the Trademark Law may apply when hearing

this case.

13.9 Application of legal provisions

If a party concerned claims that another person’s application for registration of a certification
trademark or collective trademark containing the geographical indication violates the provisions of
Article 16.2 of the Trademark Law and therefore this trademark should not be approved or be

declared invalid, the contents (“any trademark to be registered which does not comply with the
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relevant provisions of this Law”) of Article 30 of the Trademark Law shall apply when hearing this

case.

14. Application of Article 19.4 of the Trademark Law

14.1 Determination of trademark agents

The subjects filed and engaging in the trademark agency business, and the subjects recorded in
the business license and engaging in the trademark agency business, and the subjects not filed but
actually engaging in the trademark agency belong to “the trademark agencies” provided in Article
19.4 of the Trademark Law, and the business items recorded in the business license may not be taken

as the basis for exceptions to determination of “the trademark agents” in general.

14.2 Determination of trademark agency business

As entrusted by the entrusting party, the agent handles the application for registration of
trademarks, trademark review and other trademark matters in the name of the agent, including
trademark registration application, change, renewal, transfer, objection, revocation, review and
infringement complaint, offer of legal trademark consulting service, acting as the legal trademark

consultant and agency of other trademark affairs, all of which belong to the trademark agency business.

14.3 Transfer of the trademarks in dispute not affecting the subject determination

In procedures of trademark review, if a trademark in dispute is transferred from a trademark
agent to a non-trademark agent, Article 19.4 of the Trademark Law may apply when hearing such

case.

14.4 Scope determination of application for registration of the trademarks in dispute

The “agency service” is limited to the service items in No. 4506 similar group of the Category

45 of the Similar Goods and Services Classification Table.

Except for the trademark agency service, the trademark agents apply for registration of the

trademarks on other categories of goods and services, these applications shall not be supported.
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15. Application of Articles 30 and 31 of the Trademark Law

15.1 Restrictions onextension of trademark registration

After the registration of the prior trademark of the applicant of the trademark in dispute and
before application for the trademark in dispute, if another person registers for the identical category
of goods or similar goods a trademark which is identical with or similar to the trademark in dispute,
is continuously used and has certain popularity , but the applicant of the trademark in dispute is
unable to prove that such prior trademark has been used or has certain popularity through use and
does not easily create confusion for the public, where the applicant of the trademark in dispute

claims that the registration for such trademark shall be approved, this claim may not be supported.

15.2 Principles of similar trademark judgment

Articles 30 and 31 of the Trademark Law may apply by comprehensively considering the
factors such as the similar degree of marks of the trademarks and the goods, the distinctiveness and
popularity of the reference trademark, the degree of attention of the relevant public and the
subjective intention of the applicant of the trademark in dispute, and the interaction between the

factors above, and based on whether it is easy to create confusion for the relevant public.

If the marks of two trademarks and their designated goods are identical, the above may be
directly determined to violate the provisions of Articles 30 and 31 of the Trademark Law, without

considering other factors.

If the whole of reference trademark or its distinctive identification part is taken as a component

of the trademark in dispute, these trademarks may be determined to have similar marks.

15.3 Similar trademark judgment in administrative cases of review of the rejected trademark

application

In an administrative case of review of the rejected trademark application, the similar degree
between marks of the trademark in dispute and the reference trademark and other factors are mainly
taken the basis for determining whether the trademark in dispute is similar to the reference trademark.

The market popularity of the trademark in dispute may not be considered.

80



15.4 Similar trademark judgment in the administrative cases of review of the unapproved

trademark registration and request for invalidation

In an administrative case of review of the unapproved trademark registration and request for
invalidation, if the applicant for the trademark in dispute is not malicious subjectively, and the
trademark in dispute and the reference trademark are coexisted for a long time based on specific
historical reasons, and a party concerned claims that the relevant public do not confuse two

trademarks, then these trademarks may be determined to be dissimilar with each other.

The factors such as the evidence provided by the applicant of the trademark in dispute and the
owner of the reference trademark and the subjective state of the registrant of the application for the
trademark in dispute may be comprehensively considered to determine whether the trademark in

dispute is similar to the reference trademark.

15.5 Market research reports

A party concerned may submit the market research reports to prove that both the trademark in
dispute and the reference trademark are dissimilar with each other, but these reports lacking the

truthfulness and science basis may not be accepted.

15.6 Conditions for application of Articles 30 and 31 of the Trademark Law

In an administrative case of trademarks, the date of application for the trademark in dispute
should be taken as the basis for determining that the registration of reference trademark has been

approved, preliminarily validated or applied earlier.

If the date of application for the reference trademark is earlier than the trademark in dispute, but
the registration of reference trademark has not been approved or preliminarily validated prior to the
date of application for the trademark in dispute, even though the registration of reference trademark
has been approved or preliminarily validated when TRAD makes a disputed ruling, then Article 31
of the Trademark Law shall apply when determining whether both the trademark in dispute and the

reference trademark are similar with each other.

15.7 Cancellation of owners of reference trademarks

In an administrative case of trademarks, if the owner of a reference trademark is canceled and
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there is no any evidence to prove that a successive subject exists, this trademark may be determined

to be dissimilar to others.

15.8 Judgment of similarity between Chinese and foreign trademarks

The similarity between Chinese and foreign trademarks can be judged by comprehensively

taking into account the following factors:

(1) the degree of cognition of the foreign language meaning by the relevant public;

(2) the relevance or correspondence such as meanings, pronunciation and so on between

Chinese and foreign trademarks;

(3) the distinctiveness, popularity and methods of use of the reference trademark;

(4) the actual use conditions of the trademark in dispute.

15.9 Comparison of three-dimensional trademarks

When judging the similarity of a three-dimensional trademark, this judgment generally compare
the three-dimensional trademark as a whole, rather than only comparing words and pictures in such

trademark with those in the earlier registered trademark.

15.10 Attributes of coexistence agreements

When judging whether the trademark in dispute is similar with the reference trademark, the

coexistence agreements may be used as prima facie evidence to exclude confusion.

15.11 Formal prerequisites of coexistence agreements

The owner of the reference trademark shall agree with application for registration of the
trademark in dispute inwritten, and expressly states the specific information of the trademark in

dispute, but the co-existence agreements with conditions or periods shall not be accepted in general.

The coexistence agreements shall be true, legal and valid, and not harm the interests of the state,

the public and the third party, otherwise they shall not be accepted.
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15.12 Legal effects of coexistence agreements

If the marks of the reference trademark and the trademark in dispute are identical or
substantially identical with each other, and used on the identical category of goods or similar goods,
coexistence agreements shall not be only taken as the basis for approving the application for

registration of the trademark in dispute.

If the marks of the reference trademark and the trademark in dispute are similar with each other
and used on the identical category of goods or similar goods, and the owner of the reference
trademark issues a coexistence agreement, in the event that there is no any other evidence to prove
that the coexistence of two trademarks above is sufficient to make the relevant public confusing the

sources of goods, then these two trademarks may be determined to be dissimilar with each other.

If after issuing a coexistence agreement, the owner of the reference trademark raises an
objection on unapproved registration or request for invalidation on the ground that the trademark in
dispute is similar to the reference trademark, then this objection or request shall not be supported,

unless such coexistence agreement is invalid or canceled.

15.13 Determination of similar goods

In an administrative case of review of rejected application for trademarks, the Similar Goods
and Services Classification Table at the time of hearing this case shall be generally taken as the basis

for judging whether to constitute similar goods or services.

In an administrative case of review of unapproved trademark registration and request for
validation of trademark rights, the Similar Goods and Services Classification Table at the time of
hearing this case may be taken as the reference for judging whether to constitute similar goods or

services.

15.14 Determination of subjective malice

When judging whether the applicant of the trademark in dispute has the subjective malice, the

following factors shall be taken into account:

(1) the reference trademark has distinctiveness and popularity;
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(2) the business place of the applicant of the trademark in dispute is adjacent to that of the

owner of the reference trademark;

(3) the applicant of the trademark in dispute and the owner of the reference trademark belong to

the same industry; and;

(4) the mark of the trademark in dispute is substantially identical with that of the reference

trademark and the applicant of the trademark in dispute does not give reasonable explanations.

16. Application of Article 32 of the Trademark Law

16.1 Scope of the prior rights

If a party concerned claims its legitimate prior rights and interests pursuant to Article 6 of the
Anti-unfair Competition Law, then Article 32 of the Trademark Law may apply when hearing this

case.

The law providing the prior rights shall be generally taken as the basis for determining whether

the application for registration of the trademark in dispute violates the prior rights of others.

16.2 Start time of the prior rights

If a party concerned claims that the application for registration of the trademark in dispute
violates its “prior rights”, it shall prove by evidence that the prior rights have legally existed prior to

the date of application for the trademark in dispute.

If the prior rights do not exist at the time of approval of registration of the trademark in dispute,

the prior rights will not affect the registration of the trademark in dispute.

16.3 Prior copyright of foreigners

If a foreigner claims that the application for registration of the trademark in disputeviolates its

prior copyright, Article 2 of the Copyright Law shall apply.

16.4 Determination of damage to prior copyright

The determination of the damage of the application for registration of the trademark in dispute
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to the prior copyright of the party concerned shall take into account the following prerequisites:

(1) the work involved constitute the object protected by the Copyright Law;

(2) the party concerned is the copyright owner or the interested party of the work involved;

(3) the application for the trademark in dispute may have access to the work involved prior to

the date of application for the trademark in dispute;

(4) the mark of the trademark in dispute is substantially similar to the work involved.

If any of prerequisites as set out in the preceding paragraph is not met, it is not necessary to

identify other prerequisites.

16.5 Determination of works

Any intellectual achievements which lack originality shall not be determined as works.

The simple common graphics, letters and others are not determined as works generally.

16.6 Works exceeding the protection term

If a party concerned claims its copyright in connection with the work exceeding the term of
protection provided in the Copyright Law at the time of application for registration of the trademark

in dispute, this claim shall not be supported.

In determining whether the mark of the trademark in dispute is substantially similar to the work
in involved, the expression having entered the public domain and jointly used by both the mark and

the work above will not be considered.

16.7 Determination of prior copyright ownership

The copyright-related manuscript, original, legal publication, copyright registration certificate
prior to the date of application for the trademark in dispute, the certificate issued by the certification
authority, the contract for obtaining the rights and others provided by the party concerned may be
taken as the prima facie evidence for determining the ownership of prior copyright, unless the

applicant of the trademark in dispute presents the evidence to the contrary.
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16.8 Qualifications determination of the interested parties

If a party concerned claims that it is entitled to file an application as an interested party of the
prior copyright pursuant to the trademark announcement, trademark registration certificate and so on,

this claim may be supported.

16.9 Effect of originality on determination of “substantial similarity”

If there is no basically visual difference between the mark of the trademark in dispute and a

work with the less originality, the mark may be determined to be substantially similar to the work.

16.10 Defense of no damage to prior copyright

If a party concerned claims that the application for registration of the trademark in dispute does

not harm the prior copyright of another person, this claim may be supported if:

(1) the identical or similar part between the trademark in dispute and the work involved belongs

to the information of public material and domain;

(2) the reason why the trademark in dispute and the work involved are identical with or similar

to each other is that they implement the common standard or the expression forms are limited; or

(3) the identical or similar part between the trademark in dispute and the work involved is
sourced from the works of the persons unconcerned, and the completion time of creation of works is

earlier than the work involved.

16.11 Scope of prior copyright protection

If a party concerned claims that registration of the trademark in dispute shall not be approved or
be declared invalid on the ground of damage to the prior copyright, the categories of the goods or

services designated by the trademark in dispute shall not be considered.

16.12 Specific interests of protection of name rights

If a party concerned claims that the application for registration of the trademark in
disputeviolates his/her prior name rights, it shall generally prove by evidence that the applicant of the

trademark in dispute is aware of his/her name and applies for registration of the trademark by
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misappropriation, fraudulent use or other means.

If the relevant public is inclined to believe that the goods using the trademark in dispute have
the license or other specific relation with the natural person above, this trademark may be determined

to fall under the circumstances provided in Article 32 of the Trademark Law.

16.13 Scope of the name

The name includes the name used in the household registered, alias, pen name, stage name, poetic

name, nickname and so on.

The subject identification expression which can establish a correspondence with a specific

natural person may be deemed as the name of this natural person.

16.14 Effect of the reputation of a natural person on the name right

A natural person’s reputation is not a precondition for protecting his/her name right, but can be
taken as a reference factor to determine whether the relevant public could establishe a corresponding

relation between a name and a specific natural person.

16.15 Protection of portraiture right

If a party concerned claims that an application for registration of the trademark in dispute harms
his/her portraiture right, he/she shall prove by evidence that the mark of the trademark in dispute has
the sufficient personality features to enable the relevant public to believe that this trademark in
dispute is corresponding to a specific natural person, as a result of which a stable correspondence is
formed between this trademark and this natural person, and the relevant public thinks the goods with

this trademark has the license and other specific relations with this natural person.

The silhouette of the human figure does not contain the identifiable personality features of a
specific natural person, if a party concerned claims that a trademark harms its prior portraiture right

based on the silhouette, this claim shall not be supported.

16.16 Determination of prior corporate name right

If the short name or trade name of an enterprise has certain popularity and has established a

stable correspondence with a party concerned, and the use does not violate the will of the party
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concerned, the party concerned may claim its prior corporate name right based on the reasons above.

16.17 Protection of foreign corporate names

If a foreign company’s corporate name, trade name or its usual transliteration has been used
commercially in China, has had certain popularity and has been well known by the relevant public
prior to the date of application for the trademark in dispute, then the party concerned may claim its

prior corporate name right based on the reason above.

16.18 Expression of “commercialized” rights and interests

In the case that the law does not provide the “commercialized” rights and interests, it is not
appropriate to directly use the “commercialized” rights and interests and other titles in the

judgments.

16.19 Restrictions on determination of “commercialized” rights and interests

If the contents of “commercialized” rights and interests claimed by a party concerned can be
protected as the name right, portraiture right, copyright, the product (service) name with certain
impacts and other rights or interests expressly provided in laws, it is not appropriate to determine the

“commercialized” rights and interests claimed by the party concerned.

If other specific clauses other than Article 32 (“Prior Rights”) of the Trademark Law are
insufficient to provide relief to the party concerned, and the “commercialized” rights and interests
cannot be protected on the basis of the circumstances provided in the preceding paragraph, when the
specific conditions are met, the “commercialized” rights and interests may be protected according to
Article 32 (“Prior Rights™) of the Trademark Law as claimed by the party concerned, but shall be

determined generally pursuant to the provisions of Article 6 of the Anti-unfair Competition Law.

16.20 Determination of “specific conditions™

When determining a “protected object” falls under the “specific conditions” provided in Article
16.19 of these Trial Guidelines, the “protected object” shall fall under the following circumstances at

the same time:

(1) the “protected object” is the name of a work, the role name of a work, etc.;
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(2) the “protected object” has certain popularity prior to the date of application for the

trademark in dispute;

(3) the applicant registrant of the trademark in dispute is subjectively malicious;

(4) the mark of the trademark in dispute is identical with or similar to the “protected object”;

and

(5) the goods designated by the trademark in dispute fall under the scope involved in the
popularity of the “protected object”, as a result of which the relevant public might well wrongly
believe that the trademark in dispute is permitted by the owner of the “protected object” or has

specific relations with the owner.

16.21 Application of malicious rush registration only to “unregistered trademarks”

Article 32 of the Trademark Law provides that an applicant, by improper means, forestall the
registration of a trademark that is already in use by another person and has certain influence, among
which, the “trademark” means the ‘“unregistered trademark”, including the trademarks whose
registration application has not been filed or which has become invalid prior to the date of

application for the trademark in dispute.

16.22 Applicable prerequisites of malicious rush registration

If an application for registration of the trademark in dispute is determined to fall under the
circumstances of ““use of improper means to forestall the registration of a trademark that is already in
use by another person and has certain influence”, the trademark in dispute shall fall under the

following circumstances at the same time:

(1) the unregistered trademark is already in use and has certain influence prior to the date of

application for registration of trademark in dispute;

(2) the trademark in dispute is identical with or similar to the unregistered trademark in prior

use;

(3) the goods designated by the trademark in dispute is the identical category with or similar to

those designated by the unregistered trademark in prior use; and
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(4) the applicant of the trademark in dispute knows or should have known the trademark which

is in prior use by another person.

If the applicant of the trademark can prove by evidence that it does not maliciously use the good
will of the trademark in prior use by another person, its application shall fall outside the

circumstances set out in the preceding paragraph.

16.23 Determination of “know or should have known”

The following factors may be comprehensively considered to determine that whether the
applicant of the trademark in dispute knows or should have known the unregistered trademark of

another person:

(1) the applicant of the trademark in dispute and the prior trademark user contacted with each

other with respect to the trademark license, transfer and otherwise;

(2) upon determination by the relevant organ, the applicant of the trademark in dispute has

infringed upon trademark rights;

(3) the applicant of the trademark in dispute and the prior trademark user belong to the same

industry; and

(4) the trademark in dispute is highly similar to the prior trademark with higher distinctiveness.

16.24 Judgment of “already in use”

3

If a party concerned makes the “unregistered” trademark claimed by it playing the role in
identifying the sources of goods through commercial advertising, production and management
activities, the “unregistered trademark” shall fall under the circumstance of “already in use” provided

in Article 32 of the Trademark Law.

If the relevant publicity has established a connection between the “unregistered trademark™ and
the party concerned, which does not violate the subjective will of the party concerned, the

“unregistered trademark™ may be determined to fall under the circumstance of “already in use”.
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16.25 Judgment of “certain influence”

If a party concerned proves by evidence that the popularity of its prior unregistered trademark is
sufficient to enable the applicant of the trademark in dispute to know or should have known
existence of the prior unregistered trademark, the prior unregistered trademark may be determined to

have “certain influence”.

If the evidence of the prior unregistered trademark provided by the party concerned, including
the duration of use, region, sales or advertising, is sufficient to prove that the prior unregistered
trademark is known by the relevant public within certain scope, then the prior unregistered trademark

may be determined to have “certain influence”.

16.26 Determination of pure export behavior

If the goods using the prior unregistered trademark are directly exported without being
circulated in China, and a party concerned claims that the application for registration of the
trademark in dispute should fall under the circumstances of “use of improper means to forestall
registration of a trademark which is already in use by another person or have certain influence”

provided in Article 32 of the Trademark Law, this claim shall not be supported.

17. Application of Article 44.1 of the Trademark Law

17.1 Determination of “fraud”

An application under the following circumstances may be determined to fall under the

circumstances of “obtained by fraud” provided in Article 44.1 of the Trademark Law:

(1) the applicant of the trademark in dispute has the subjective willingness to make the

administrative organ having misconceptions by fraud,;

(2) the applicant of the trademark in dispute obtains the trademark registration from the

competent trademark administrative organ by deceptive means; and

(3) the administrative acts taken by the administrative organ with misconceptions are based on
the acts of the applicant of the trademark in dispute, and there is a direct causal relation between such

two acts.
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17.2 Determination of “other improper means”

“Other improper means” mean the acts that disrupt the trademark registration order, harm public
interests, improperly occupy public resources or seek illegitimate interests in ways other than the
fraud for the purpose of obtaining the registration of the trademark in dispute, including the acts
taken by the applicant of the trademark in dispute to forestall registration of others’ trademarks with

certain market popularity in large-scale and extensive manners.

An application meeting the following prerequisites may be determined to fall under the
circumstances of “obtained by other improper means” provided in Article 44.1 of the Trademark

Law:

(1) the applicable subject is the application registrant of the trademark in dispute, unless there is
evidence to prove that the registrant and the applicant of the trademark in dispute have a specific
relation, or there is a meaning connection for the application of registration of the trademark in

dispute;

(2) the applicable object includes the registered trademark and the trademark under application;

(3) the application disrupts the trademark registration order, harms the public interests,

improperly occupies the public sources or otherwise seeks illegitimate interests;

(4) the trademark may not only violate certain civil law rights and interests.

17.3 Determination of specific circumstances of “other improper means”

A trademark under any of the following circumstances may be determined to fall under the
circumstances that “the registration is obtained by other improper means” provided in Article 44.1 of

the Trademark Law:

(1) the applicant of the trademark in dispute applies for registration of multiple trademarks
which are identical with or similar to others’ trademarks with the higher distinctiveness or popularity,
including the application for registration of trademarks of the different owners on the identical or
similar goods or services and also the application for registration of trademarks of the same owner on

the non-identical or dissimilar goods or services;
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(2) the applicant for the trademark in dispute applies for multiple trademarks which are identical
with or similar to any other corporate names, names of social organization, the names, packaging,

decoration and commercial signs of goods with certain influence; or

(3) the applicant of the trademark in dispute sells the trademark, or file a bring infringement

lawsuit against the users of the prior trademark after failing to transfer at a high price.

17.4 Exceptions to specific circumstances of “other improper means”

If an applicant of the trademark in dispute is under the circumstances provided in Article 17.4 of
these Trial Guidelines, but the trademark in dispute is earlier applied and there is evidence to prove
that the applicant of the trademark in dispute has a true intention to use such trademark and actually
puts it into commercial use, then the trademark in dispute may, according to the specific
circumstances, be determined to fall outside the circumstances of “the registration is obtained by

other improper means”.

17.5 Restrictions on application of the “other improper means”

When hearing an administrative case of review of unapproved registration and request for
invalidation of trademark rights, if the application of the party concerned can be supported by
applying other clauses of the Trademark Law according to the documented evidence, Article 44.1 of

the Trademark Law shall not apply.

18. Application of Article 45 the Trademark Law

18.1 Attributes determination of Article 45 of the Trademark Law

The first, second and third paragraphs of Article 45 of the Trademark Law are procedural

clauses.

18.2 Determination of “five-year period”

The “within five years from the date of trademark registration” provided in Article 45.1 of the
Trademark Law means the five-year period following the date when the registration of the trademark

in dispute is announced, and this period shall not apply to the suspension, interruption and others.

From the next date of announcement of the registration of the trademark in dispute, the
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applicant may file an application for invalidation pursuant to the provisions of Article 45.1 of the

Trademark Law.

18.3 Applicants of beyond the “five-year” period

The “owners of well-known trademarks” provided in Article 45.1 of the Trademark Law do not

cover the interested parties of the well-known trademarks.

18.4 Determination of “malicious registration”

The determination of “malicious registration” provided in Article 45.1 of the Trademark Law may

take into account the following factors:

(1) the trademark in dispute is highly similar to the prior well-known trademark;

(2) the prior well-known trademark has higher distinctiveness and popularity;

(3) the goods designated by the trademark in dispute are highly connected with the prior

well-known trademark;

(4) the applicant of the trademark in dispute has trade dealings or cooperation with the owner of

the prior well-known trademark;

(5) the applicant of the trademark in dispute and the owner of the prior well-known trademark are

at the same territory;

(6) other disputes occurred between the applicant of the trademark in dispute and the owner of the

prior well-known trademark, which sufficiently enable the applicant to know this trademark in dispute;

(7) the applicant of the trademark in dispute has internal personnel exchanges with the owner of

the prior well-known trademark;

(8) after the applicant of the trademark in dispute applies for registration of such trademark, the

applicant attaches such trademark to the good will of the prior well-known trademark;

(9) the applicant of the trademark in dispute applies for registration of a large number of

trademarks of others with higher distinctiveness and popularity.
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19. Application of Article 49.2 of the Trademark Law

19.1 Judgment of generalization of registered trademarks

When determining whether a trademark in dispute is the generic name of the goods, the mark of
the trademark shall be examined as a whole, and the specific goods designated by the generic name

shall be determined, without considering the commodities similar to such goods.

If a party concerned claims that the trademark in dispute becomes a generic name of the goods,
it may prove its claim by submitting the evidence such as dictionaries, reference books, national or
industrial standards, the certificates issued relevant industrial organizations, market research reports,
publicity and use on the market and the use of the mark of such trademark by other manufacturers of

the identical goods.

19.2 Time point judgment of generalization of registered trademarks

When determining whether the trademark in dispute is a generic name, this determination shall be
generally judged from the status of facts when the party concerned applies for revocation with the

trademark cancellation review department, with the status of facts at the time of review as reference.

19.3 Application of new and old laws

In an administrative case of review of revoked trademark rights, if the designated three-year
period straddles May 1, 2014, the Trademark Law revised in 2001 shall apply in terms of substantive

law.

19.4 Determination of the use

If a party concerned claims to maintain the registration of the trademark under any of the

following circumstances, this claim shall not be supported:

(1) where the party concerned only uses the trademark in dispute on the similar goods or

services beyond the approved scope;

(2) where the party concerned uses the trademark in dispute, but fails to play a role in

distinguishing the sources of goods orservices; or
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(3) where the party concerned symbolically and accidentally uses the trademark in dispute for

maintaining registration of such trademark.

19.5 Determination of “illegal” use

If the trademark use clearly violates the provisions on prohibition use of the Trademark Law

and other laws, this use may not be determined as the trademark use.

19.6 Determination of use subjects

For the “has not been used for three years consecutively” provided in Article 49.2 of the
Trademark Law, the “use” subjects include the trademark owners, trademark licensees and any other

persons whose use does not violate the use willingness of the trademark owner.

If a trademark owner has explicitly expressed that it does not recognize the use of the trademark
in dispute by another person, but recognizes such use in an administrative case of review of

revocation of trademark rights, this circumstance may not be determined as the “use”.

19.7 Determination of nonstandard goods

If the actually used or approved goods are not the titles of standard goods or services provided
in the Similar Goods and Services Classification Table, the determination of the category of the
specific goods shall comprehensively take into account those goods’ functions, use, production
department, consumption channels and consumer groups as well as the effects of the market factors
(including consumption habits, production patterns, industry management needs) on the nature or

title of the goods.

19.8 Determination of actually used nonstandard goods constituting the use of the approved

goods

If actually used goods are not the titles of standard goods or services provided in the Similar
Goods and Services Classification Table, but such goods are the identical with those approved by the
trademark in dispute, both categories of goods are different only in name, or the actually used goods
belong to the subordinate concept of the approved goods, this use may be determined to the use of

the approved goods.
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The determination of the identical goods may comprehensively take into account the physical
attributes, commercial features and the principles and standards of the Similar Goods and Services

Classification Table on the goods classification and other factors.

19.9 Maintenance of trademark registration scope

If a trademark in dispute on the approved goods constitutes the use, the registration of the

trademark on other approved goods similar to such goods may be maintained.

The similar goods referred to in preceding paragraph shall be judged strictly in accordance with
the functions, use, production department, consumption channels and consumer groups of goods, and

generally determined according to the Similar Goods and Services Classification Table.

19.10 Effect of classification table changes on judgment of similar goods

If the goods approved but not actually used are dissimilar to the actually used goods according
to the Similar Goods and Services Classification Table when the registration of the trademark in
dispute is approved, but two categories of goods are similar at the time of the case trial due to the
changes in the Similar Goods and Services Classification Table, then the registration of the goods not
actually used may be maintained by taking the status of the facts at the time of the case trial as the

basis.

If the goods approved but not actually used are similar with the actually used goods according
to the Similar Goods and Services Classification Table when the registration of the trademark in
dispute is approved, but two categories of goods are dissimilar at the time of the case trial due to the
changes in the Similar Goods and Services Classification Table, then the registration of the goods not
actually used may be maintained by taking the status of the facts at the time of registration approval

as the basis.

19.11 Determination of trademark in dispute attached to the others’ trademarks

If the goods using the trademark of another person is affixed with the trademark in dispute, and
it is difficult for the relevant public to identify such goods from the registrant of the trademark in

dispute, this circumstance may not be determined as the use of trademark.
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19.12 Determination of the identical goods with multiple trademarks

If a registrant of the trademark in dispute uses more than one trademark including the trademark
in dispute on the identical goods at the same time, and the relevant public can take such trademark as
the mark distinguishing the sources of goods, this circumstance may be determined as the use of

trademark.

19.13 Determination of one registrant having multiple trademarks

If a registrant of the trademark in dispute has more than one registered trademark, there are only
minor differences between its actually used trademark and the trademark in dispute, but where this
use can be determined to be the other registered trademarks of theregistrant, the registration of the

trademark in dispute may not be maintained.

19.14 Determination of the use of trademarks on the services of “sales promotion for others”

If a registrant of the trademark in dispute is a shopping mall, a supermarket or otherwise, can
prove that it cooperates with the sellers by offer of the site or other means, and sufficiently confirms
that it provides advice, planning, publicity, consultation and other services for selling the goods, then
the trademark in dispute may be determined to be used on the services of “sales promotion for

others”

19.15 Use after the specified period

If a registered trademark is used in a large-scale manner after the specified period, this use will not
constitute the use of trademark within the specified period in general. However, if there is little
evidence that the party concerned uses the trademark within the specified period, and the trademark in
dispute is used continuously and extensively after the specified three year, the above factors may be

comprehensively taken into account to judge whether to constitute the use of trademark.

19.16 Determination of pure export behavior

If the goods using the trademark in dispute are directly exported without being circulated in
China, and the registrant of the trademark in dispute claims to maintain the registration of such

trademark, this claim may be supported.
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Supplementary Provisions

These Guidelines shall be implemented from the date of their issuance, and the Guidelines of
Beijing High People's Court on Trial of Administrative Cases of Trademark Right Granting and

Verfication issued on January 22, 2014 shall not apply.
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